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 January 16, 2018 
 

Troy Oechsner 
Deputy Superintendent for Health 
New York Department of Financial Services 
One Commerce Plaza, Suite 1700 
Albany, NY 12210 
 
Dear Troy: 
 
Thank you for taking the time to meet with MSSNY representatives as well as practice staff for 
ENT & Allergy Associates to express our strong concerns with Empire BlueCross BlueShield’s new 
policy that will drastically reduce payment to physicians who use the Current Procedural 
Terminology (CPT) Modifier 25 with an Evaluation and Management code when reporting, 
documenting and billing for the services provided to Empire patients.  We are very concerned that 
the new policy will negatively impact patient care.  Not only will this new policy have the result of 
inconveniencing patients who in some cases who may have to be treated over the course of 
multiple visits instead of on the same day, but MSSNY is concerned that delay in treatment can 
lead to greater medical risk to patients or even result in patients foregoing needed care.  
Moreover, the reduction in physician revenue that directly results from Empire’s policy may result 
in decreases in office staff, quality of equipment, number of hours open, fewer services offered, 
etc., which all adversely impact patient care.   
 
As we discussed, the CPT indicates that Modifier 25 is used when reporting/billing to indicate that 
a physician or other clinician performed an unrelated evaluation and management (E/M) that is “a 
significant, separately identifiable service performed on the same day as another procedure or 
service.”  While the physician staff on our call represented a large ENT practice in downstate New 
York who treats of tens of thousands of patients each year, the scenarios where multiple 
unrelated procedures are performed on the same patient on the same day occur across many 
types of specialty and primary care settings, including cardiology, orthopedics and dermatology 
(please see attached article).    

 
As the number of New York physicians becoming employed nearly doubled between 2012 and 
2015, the reality is that many physicians cannot remain in an independent practice setting and 
still continue to care for their patients who are insured by Empire.  Insurer policies, such as the 
one involving Modifier 25 by Anthem (and adopted by Empire), will force physicians to change 
their practices from a scheduling, care delivery, access, and billing perspective to the detriment of 
patient access to care.  In some cases, physicians will have no reasonable choice but to tell 
patients that they will have to make a separate appointment for the additional service or 
procedure.  This will not only be a potentially significant inconvenience for patients, but patients 
will incur additional out-of-pocket expenses (co-pays, coinsurance, deductibles, etc.) for the 
separate visit.  As you are very well aware, leaving the physician’s office also reduces the 
likelihood that the patient will return to receive needed medical care due to the shear 
inconvenience.  The Modifier 25 policy could well have the perverse effect of rewarding Empire 
for incenting patients to forego medically necessary care. 
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Further, timing/scheduling might become disadvantageous for the patient community.  If the medical care visit is primary, the 
procedure would need to be conducted after the three-day pre- operative period.  If the procedure is done first, the visit cannot be 
scheduled within the post-op period of the service.  As a result of added office time needed for additional visits or procedures, other 
patients may incur longer wait times to see their physician.    
 
Following Anthem’s announcement of its intent to cut payment for these “same day distinct service” claims by 50%, physician 
outrage over this change led to the American Medical Association (AMA) House of Delegates to adopt a policy calling for it to 
“aggressively and immediately advocate through any legal means possible, including direct payer negotiations, regulations, 
legislation, or litigation, to ensure when an evaluation and management (E&M) code is appropriately reported with a modifier 25, 
that both the procedure and E&M codes are paid at the non-reduced, allowable payment rate.”  MSSNY strongly supported and 
advocated for this policy. 
 
Following this policy adoption, the AMA met with Anthem to discuss the physician community’s great concern with this enormously 
unfair policy change.  The AMA provided Anthem with information clarifying how the recommendations of the AMA/Specialty 
Society Relative Value Scale Update Committee (RUC) do not include duplicative physician work or practice expense for procedures 
typically billed with an E&M service on the same date. AMA also gave Anthem further supportive data on those procedures for 
which practice expense already has been reviewed by the RUC.  Following this meeting, in late December, Anthem announced that it 
would reduce the size of its planned payment cut for such services from 50% to 25% and move the implementation date from Jan. 1, 
2018 to March 1, 2018. While marginally helpful, it will still produce an enormous cut and still not fully address our concerns 
regarding same day distinct services being treated differently.    
 
Moreover, as supplied to you via Regina McNally’s e-mail, Empire did not even provide notice of this policy change until January 10, 
2018.  At the very least, we believe this failure should prevent Empire from implementing the change until at least April 10, 2018, 
pursuant to  the provisions of NYS Insurance Law and Public Health Law that require 90 days advance notice of a material adverse 
reimbursement change, with a 30-day period to opt out of the contract.  We also believe that this “same day distinct service” policy 
change could also violate Insurance Law section 3224-b, which requires claims to be processed consistent with AMA CPT guidelines. 
While we are aware that law also contains a provision to clarify it should not be interpreted to “dictate the amount” to pay a specific 
claim, we would argue that physicians are not requesting that these claims be paid a specific amount, only that there not be a 
distinction between Service A and Service B just because these health care services were being performed on the same day. 
 
As we discussed, providing medically necessary, distinct services on the same date allows physicians to provide effective and 
efficient care, often saving patients a return visit to the physician’s office.  We are very concerned that, if Empire is permitted to 
enact this policy, it is only a matter of time before the other insurers follow suit.  This will inevitably lead to increases in healthcare 
costs for patients, employers, as well as New York State, along with the continuing demise of the independent physician practice 
which, as you may know, has resulted in increasing health care costs due to the higher fees health systems can charge health 
insurers. 
 
On a related note that we had not addressed during our call, we question whether or not this policy change was included in the 
consideration of the premium rate adjustment filing for 2018 by Empire to DFS.  If, not, will Empire be lowering its premiums for its 
insureds considering the savings generated by lowering physicians payments? 
 
Please let us know if you need further information to assist in your investigation.  We urge you to prevent Empire from 
implementing this new policy change.    
 
Sincerely, 

MORRIS M. AUSTER, ESQ. 
 
 
 


