
 
January 10, 2017 
 
TO:   OFFICERS, COUNCILORS, AND TRUSTEES 
 
FROM:  GREGORY PINTO, MD 
  THOMAS LEE, MD 

MOE AUSTER, ESQ., SENIOR VP FOR LEGISLATIVE AND REGULATORY AFFAIRS 
  PAT CLANCY, VP, PUBLIC HEALTH AND EDUCATION 
  JOHN BELMONT, VP, LEGISLATIVE & REGULATORY AFFAIRS 
      
RE:  REPORT FROM THE DIVISION OF GOVERNMENTAL AFFAIRS 
******************************************************************************************************************* 
 
STATE-LEVEL ACTIVITY: 
 
GOVERNOR CUOMO SIGNS MSSNY-BACKED STEP THERAPY REFORM LEGISLATION INTO 
LAW   
We are pleased to report that, on New Years’ Eve, Governor Cuomo signed into law legislation 
(A.2834-D, Titone/S.3419-C, Young) advocated for MSSNY and many other physician and patient 
advocacy organizations that would provide stronger regulation of health insurer step therapy 
prescription medication protocols.     
 
The bill will require a health insurer to grant a physician’s override request of an insurer step therapy 
protocol if the physician can demonstrate that the drug required by the protocol is contraindicated, 
likely to be ineffective, or if the patient is stable on the medication requested by the physician.  If the 
physician’s request for an override of the step therapy protocol is denied, the new law would better 
enable a physician to formally appeal the decision both within the plan’s existing appeal mechanism 
as well as taking an external appeal.     
 
For more specific information regarding the legislation, click here: 
http://assembly.state.ny.us/leg/?default_fld=&leg_video=&bn=A02834&term=2015&Summary=Y&Me
mo=Y&Text=Y.  The new law will apply to all New York regulated health insurance products issued or 
renewed January 1, 2017 and after. 
 
We thank the many of you who took time to send letters to your legislators and the Governor in 
support of this legislation.  A few weeks back, MSSNY President-elect Dr. Charles Rothberg 
appeared in a Fios Long Island news story (https://vzaar.com/videos/8666263) discussing the 
importance of this legislation.  In October, a letter to the editor in support of the legislation from 
MSSNY President Dr. Malcolm Reid (http://blog.timesunion.com/opinion/give-the-patients-right-
treatment/36647/) was published in the Albany Times-Union.     
 

GOVERNOR CUOMO SIGNS MSSNY-BACKED BILLS TO REDUCE ADMINISTRATIVE 
BURDENS ON PHYSICIANS IN THEIR DEALINGS WITH HEALTH INSURERS 
The first bill (A.501-E, Cusick/S.2545-D, Lanza) reduces from 90 to 60 days the time within which a 
health insurer must complete its review of the application of a physician to participate in the network 
of a health insurer, as well as reducing from 90 to 60 days the time within which a physician in some 
situations can become “provisionally credentialed” if the plan does not complete its review.   The bill 
also eliminates some ambiguous statutory language that currently gives discretion to a health insurer 
to delay a decision on a physician’s application after these deadlines have passed.   The new law 
applies to credentialing applications received by health insurers on or after April 1, 2017. 

http://assembly.state.ny.us/leg/?default_fld=&leg_video=&bn=A02834&term=2015&Summary=Y&Memo=Y&Text=Y
http://assembly.state.ny.us/leg/?default_fld=&leg_video=&bn=A02834&term=2015&Summary=Y&Memo=Y&Text=Y
https://vzaar.com/videos/8666263
http://blog.timesunion.com/opinion/give-the-patients-right-treatment/36647/
http://blog.timesunion.com/opinion/give-the-patients-right-treatment/36647/


The second bill (A.6983-A, McDonald/S.4721-A, Hannon) directs the Commissioner of Health and 
Department of Financial Services to create standards to provide greater uniformity among health 
insurers of the processes to be followed when physicians request insurers to cover their patients’ 
needed prescription medications.  MSSNY worked closely with the New York Chapter of the 
American College of Physicians in advocating for this legislation. The law takes effect immediately. 
 
GOVERNOR CUOMO SIGNS MSSNY-SUPPORTED LEGISLATION TO PERMIT PHARMACY TO 
PHARMACY TRANSFER OF E-Rx 
Governor Cuomo signed into law legislation advocated for by MSSNY that would permit an e-
prescription to be forwarded from one pharmacy to another pharmacy.  The law takes effect 
February 26, 2017. The purpose of the legislation is to address situations where a patient must 
request a physician to issue a new e-prescription if the pharmacy to whom an e-prescription was 
originally submitted does not have the medication in stock. Instead, the pharmacy can forward the e-
prescription to another pharmacy requested by the patient. It is another “administrative simplification” 
measure signed into law this fall that was strongly advocated for by MSSNY and other specialty 
societies.   
 
We thank the hundreds of physicians who contacted their legislators and the Governor to urge that 
this measure be signed into law.  
 
GOV. VETOES LEGISLATION TO ENABLE PHARMACISTS TO CHANGE LENGTH OF 
PRESCRIPTION FILLS 
Governor Cuomo vetoed legislation that would have permitted pharmacists to increase the supply of 
a non-controlled drug prescription up to a 90-day supply, provided it did not exceed the total amount 
prescribed by the physician. Basically, it would have permitted a pharmacy to issue a 90-day supply 
of a medication with 3 refills, instead of following the physician’s prescription for a 30-day supply of a 
medication with 11 refills. In vetoing the bill the Governor noted that it a) would promote the 
unnecessary filling of larger quantities of prescription medication, “which could increase the amount of 
unused drugs in circulation and heighten concerns about safe disposal” and b) “unnecessarily 
infringes on the doctor-patient prescribing relationship…by allowing pharmacists to unilaterally 
determine that an additional supply of a drug refill is warranted without first obtaining the practitioner’s 
approval”. 
    
NYS DOH ANNOUNCES EXPANSION OF MEDICAL MARIJUANA PROGRAM TO INCLUDE 
CHRONIC PAIN 
The New York State Department of Health has proposed regulations to include “chronic pain” as a 
qualifying condition for patients who have been certified to use medical marijuana. DOH also 
announced that regulations will also allow wholesaling of medical marijuana products, removing the 
cap on the number of products available to patients, making it easier for hospitals to allow certified 
patients to self-administer medical marijuana. 
 
The definition of “chronic pain” is as follows: “any severe debilitating pain that the practitioner 
determines degrades health and functional capability; where the patient has contraindications, has 
experienced intolerable side effects, or has experienced failure of one or more previously tried 
therapeutic options; and where there is documented medical evidence of such pain having lasted 
three months or more beyond onset, or the practitioner reasonably anticipates such pain to last three 
months or more beyond onset” 
 
In a press release issued by the Department of Health, Commissioner Howard  Zucker, MD, said, 
“These are major steps forward for New York’s Medical Marijuana Program and the thousands of 
patients who are benefiting from it every day. These enhancements will continue to strengthen the 
program and improve patient access by making medical marijuana available to patients suffering from 



chronic pain and making more products available at dispensing facilities across the state.”  The 
proposed regulation was published in the New York State Register on December 21, 2016, and 
subject to a 45-day comment period before it can be adopted.  
 
In a letter to the DOH Commissioner, MSSNY President Malcolm Reid, MD, expressed concerns over 
the chronic pain expansion at a time when there is likely an enhanced risk of federal prosecution with 
the upcoming change in the federal administration.   A copy of the letter can be found HERE.  
MSSNY’s concerns were reported in Crains Health Pulse and Politico-NY. 
           

LIABILITY EXPANSION BILLS RE:INTRODUCED 
Among the first bills introduced by the legislature are several bills being pushed by the trial 
lawyers.  The bills include: 

Prohibiting ex-parte interviews of plaintiff’s treating physician (S.243) 
This bill would prohibit a physician’s defense counsel in a medical liability action from conducting an 
interview with the plaintiff’s treating physician. This bill would present significant issues for physicians 
in a medical liability action by limiting the opportunity to fully examine the plaintiff’s health condition to 
evaluate the merit of the plaintiff’s claim.  

Expansion of Wrongful Death Damages (S.411) 
This bill would expand the categories of damages which a plaintiff may recover in a wrongful death 
action to include emotional as well as economic loss. The categories for recovery would be expanded 
to include grief or anguish caused by the decedent’s death as well as loss of love, loss of society, loss 
of protection, loss of comfort, loss of companionship, and loss of consortium. 

Recoveries against Third Parties (S.412) 
This bill permits a plaintiff to recover directly against a third party defendant when the judgment 
against the original defendant has not been satisfied after thirty days.  It would also allow a plaintiff to 
recover against a third party against which it did not litigate, and with which it has no privity. 
  

FEDERAL-LEVEL ACTIVITY: 

U.S. SENATE BEGINS DEBATE OVER ACA REPEAL; MSSNY URGES CAUTION AND 
REQUESTS MORE SPECIFICITY 
As the U.S. Senate began debate this week of a concurrent resolution introduced by Senate Budget 
Committee Chair Mike Enzi (R-WY) to proceed with legislation to enact a repeal of many of the 
funding provisions of the Affordable Care Act (ACA), MSSNY President Dr. Malcolm Reid wrote to 
each member of New York’s Congressional delegation to express concern with efforts to 
repeal  funding for coverage expansions without simultaneously specifying how it will be replaced. 

Dr. Reid’s letter articulated that physicians across New York State have expressed great concerns 
with several ACA provisions, noting that the ACA has “encouraged and/or accelerated the 
proliferation of health insurance plans with huge patient cost-sharing responsibilities, prompted the 
narrowing of physician networks and elimination of coverage options for small businesses and sole 
proprietors”.  Nevertheless, the letter also states that “the ACA has provided the opportunity for 
hundreds of thousands of New Yorkers to obtain affordable health insurance coverage that previously 
was not available to them” and that “elimination of the funding currently provided to New York State 

http://www.mssnyenews.org/wp-content/uploads/2016/12/Medical-Marijuana.pdf
http://www.mssnyenews.org/wp-content/uploads/2017/01/ACA_Repeal_Letter_Reed.pdf
http://www.mssnyenews.org/wp-content/uploads/2017/01/ACA_Repeal_Letter_Reed.pdf


through these programs could drive a huge hole in our State Budget, and prompt untenable cuts 
affecting millions of more New Yorkers.” 

The letter urges members of New York’s Congressional delegation “to assure that any legislation that 
threatens the availability of affordable health insurance options for our patients simultaneously 
specifies how these currently available coverage options will be replaced with improved coverage 
options.” 

The American Medical Association also sent a letter to Congressional leaders this week that requests 
that “before any action is taken through reconciliation or other means that would potentially alter 
coverage, policymakers should lay out for the American people, in reasonable detail, what will replace 
current policies.” The AMA letter was accompanied by a listing of key health system reform objectives 
including: 

• Assure that individuals currently covered do not become uninsured and take steps toward 
achieving coverage and access for all Americans. 

• Maintain key insurance market reforms, such as coverage for pre-existing conditions, guaranteed 
issue and parental coverage for young adults; 

• Stabilize and strengthen the individual insurance market; 
• Ensure that low and moderate income patients are able to secure affordable and adequate 

coverage; 
• Ensure that Medicaid, CHIP, and other safety net programs are adequately funded; 
• Reduce regulatory burdens that detract from patient care and increase costs; 
• Provider greater cost transparency throughout the health care system; and 
• Incorporate common sense medical liability reforms. 

 
CMS WITHDRAWS RULE THAT WOULD HAVE CUT REIMBURSEMENT FOR MEDICARE PART 
B MEDICATIONS  
CMS recently announced that it was NOT going to go forward with a proposal released earlier this 
year that would have substantially cut reimbursement for medications covered under Medicare Part 
B, such as chemotherapy and ophthalmological medications.  Last spring, MSSNY joined numerous 
patient advocacy groups, specialty societies and state medical societies in a letter to HHS and CMS 
expressing strong concerns with these proposed changes.   Many members of Congress, including 
many from New York’s Congressional delegation, had written to CMS to urge they withdraw the rule, 
or substantially revise it, because of the seriously adverse impact it could have on the ability of many 
seriously ill Medicare recipients to receive needed care from their physicians.  Most recently, 
incoming Senate Minority Leader Charles Schumer and House Minority Leader Nancy Pelosi had 
written to the Obama Administration urging that CMS withdraw the rule. 
 

REGISTER NOW FOR A JANUARY 26 LUNCHTIME PROGRAM TO DISCUSS THE MEDICARE 
MIPS PROGRAM 
The Medicare MACRA/MIPS program has now gone into effect.  Do you and your staff want to learn 
more regarding what you need to know to comply with this new program that could have a significant 
impact on your revenue from Medicare?  Please join us for a webinar on Thursday January 26, from 
12:30 – 1:30, where you will hear from Frank Winter of New York Regional Office for CMS present 
important information about this new program for physicians and their staffs.  To register Click Here. 

https://mssny.webex.com/mw3100/mywebex/default.do?service=7&nomenu=true&main_url=%2Ftc3100%2Ftrainingcenter%2FLoading.do%3Fsiteurl%3Dmssny%26UID%3D4864597777%26RT%3DMiMxMQ%253D%253D%26siteurl%3Dmssny%26apiname%3Dj.php%26MTID%3Dtb34143101583a147abf28fef38117803%26FM%3D1%26rnd%3D0419457407%26servicename%3DTC%26ED%3D527831652%26needFilter%3Dfalse&siteurl=mssny


Upon your registration, you will receive a confirmation e-mail with instructions for joining this session 
either by webinar or conference call.    


